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Abstract

The School of Graduate Studies,
The Open University of Japan

Toshikazu ISHINO

Relationship between the Convention for the Safeguarding of the
Intangible Cultural Heritage and Japan’s Domestic Statutes — an analysis of
“Intangible Cultural Heritage” as defined in Article 2 of the Convention

The Convention for the Safeguarding of the Intangible Cultural Heritage
(hereinafter referred to as the “ICH Convention”) was adopted at the 32nd
General Conference of UNESCO in October 2003 and came into force in April
2006. The aim of the ICH Convention is to ensure international cooperation
and assistance in the safeguarding of intangible cultural heritage (ICH), such
as traditional dance, music, craft techniques, and festive events, and to
prevent them from becoming extinct. One of the main objectives of the ICH
Convention is to establish the Representative List of ICH.

Japan ratified the ICH Convention in June 2004, becoming the third
country in the world to do so. As of December 2020, the number of States
Parties reached 180. For ratifying the ICH Convention, Japan did not
introduce any new legislation as the necessary domestic measures required
were already ensured by the Law for the Protection of Cultural Property
(hereinafter referred to as the “Protection Law”) and other legal instruments.
The Japanese government took the view that the “Intangible Cultural
Property” (Intangible Cultural Properties, Intangible Folk Cultural
Properties and Conservation Techniques for Cultural Properties) corresponds
with the “ICH” referred to in the ICH Convention, although many prior
studies have indicated that the latter is more inclusive than the former.
However, most of these prior studies only mentioned this in an abstract way,
and no clarification was provided as to how different these concepts are in a
concrete and evidential way. Furthermore, in the case where the “ICH” of the

ICH Convention includes more extensive domains than the “Intangible
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Cultural Property” of the Protection Law, it is assumed that a conflict of law
may be triggered between the ICH Convention and Japan’s domestic statutes.
To date, no studies have referred to this issue.

As a result, the following two legal issues were considered as the object
of this study.

(D How extensive, in a concrete way, is the definition of “ICH” stipulated in
the ICH Convention, as compared with “Intangible Cultural Property’ as
stipulated in the Protection Law?

@ In the case where the “ICH” of the ICH Convention includes more
extensive domains than the “Intangible Cultural Property” of the
Protection Law, do Japan’s domestic statutes not satisfy the
requirements of States Parties stipulated in the ICH Convention? If not,
what type of legislation should be developed?

The introductory chapter, based on prior studies, positioned these two
legal issues as the object of the study and described the study method.
Regarding the method applicable to the first legal issue, the interpretation of
the definition of “ICH” stipulated in Article 2 of the ICH Convention was
clarified by analyzing the elements inscribed on the Representative List of
the ICH Convention. The feature of this analysis was to involve applying the
Protection Law to each element and classifying them according to cultural
property type. The second legal issue relates to the relationship between
international law and the domestic legal order. This study has two features:
One concerns the “gaps” that arise when regarding existing statutes as the
enforcing statutes of a treaty, while the other is related to subsequent changes

in the interpretation of the legal requirements defined in a treaty.

In Chapter One, the efforts made for safeguarding ICH by UNESCO and
others as well as prior studies on the definition of “ICH” in the ICH
Convention, were analyzed. The Smithsonian International Conference held
in 1999 under the joint sponsorship of UNESCO and the Smithsonian
Institute was a critical milestone. Since then, UNESCO has accorded priority
to the process of creating and transmitting ICH in communities and the ICH
Convention was ultimately adopted in 2003.

The definition of “ICH” stipulated in Article 2. 1 of the ICH Convention
provides qualitative content and clarifies the central role of “community”
in identifying and safeguarding ICH. Furthermore, Article2.2 lists five

domains in which ICH is manifested, although it is understood that these
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domains are not exclusive.

The ICH Convention provides no specific definition of “community”;
neither has a consolidated definition been found in prior studies. However, in
prior studies, it has commonly been understood that a community may

extend to a whole nation or to multiple nations.

Chapter Two analyzed the details of three types of cultural properties,
namely “Intangible Cultural Properties,” “Intangible Folk Cultural
Properties,” and “Conservation Techniques for Cultural Properties” referred
to in the Protection Law, which the Japanese government believe
correspond with the “ICH” of the ICH Convention.

The Protection Law that was enacted in 1950 first introduced a single
type of Intangible Cultural Properties for safeguarding. Through
amendments to the Law, two types of Intangible Folk Cultural Properties and
Conservation Techniques for Cultural Properties were introduced. Regarding
Intangible Cultural Properties and Intangible Folk Cultural Properties, the
registration system was created by an amendment to the Protection Law in
2021, in addition to the designation system. Life Culture was established as
a new domain to be safeguarded under the standards of the Registered
Intangible Cultural Heritage.

In the designation and registration system of Intangible Cultural
Properties, as well as the selected system of Conservation Techniques for
Cultural Properties, individual holders and holder groups, or individual
holders and preservation groups, must be legally recognized. Intangible Folk
Cultural Properties comprise three domains, namely manners and customs,
folk performing arts, and folk techniques, and they are very extensive. The
designation and registration system of Intangible Folk Cultural Properties do
not recognize individual holders or holder groups.

Chapter Two also examined “Washoku, traditional dietary culture
of the Japanese,” which is the only element that is neither designated nor
selected, among Japan’s elements inscribed on the Representative List, based
on the Protection Law. “Washoku” was proposed as an exception to the policy
of proposal for the inscription on the Representative List for the following
reasons: First, it is necessary to regain confidence in Japanese dietary
recelving a negative reputation because of the impact of the nuclear power
plant disaster caused by the Great East Japan Earthquake. Second,
“Washoku” can be used as a symbol for restoration of Japan following the
earthquake.



Chapter Three analyzed 373 elements inscribed on the Representative
List from 2009 to 2019, focusing on the scope of “domain” and “community,”
and clarified the interpretation regarding the definition of “ICH”.

The results of this analysis are as follows: With respect to “domain,” the
373 elements are classified into three groups, namely: (D325 elements that
may be classified as one of the three types of cultural properties in the
Protection Law; @20 elements classified as “Life Culture,” and ©28
elements that have to be carefully individually examined before possibly
classified as one of the three types of cultural properties. Intangible Folk
Cultural Properties include very extensive domains; however, some elements
charactered by a geographically wide area, multiple contents, and
modern knowledge and techniques, in addition to folkloric knowledge, are
inscribed on the Representative List. Accordingly, the “ICH” of the ICH
Convention may include more extensive domains.

With regard to “community”, the 373 elements are classified into two
groups, namely: (D323 elements whose community is limited to specific
groups or regions; and @50 elements whose community’s scope is extensive
like “a whole nation.” The holder group, preservation group and
safeguarding group of the three types based on the Protection Law are
community of specific groups or regions in the case of O, and are not
considered as “Japanese people as a whole,” in the case of @. Accordingly, it
1s clear that the “ICH” of the ICH Convention includes more extensive types

of “community” than the three types mentioned in the Protection Law.

Chapter Four included a comparative study of domestic statutes related
to ICH in other State Parties. It considered South Korea and China, which
adopted the same reception system as Japan regarding the domestic legal
effect of a treaty, and Finland, which adopted the transformation system.
South Korea enacted the comprehensive Cultural Heritage Protection Act
that included both tangible and intangible cultural heritages from an early
period, similar to Japan. However, in order to address the challenge caused
by the fact that Kimchi and Arirang cannot be proposed for inscription on the
Representative List because those ICHs are practiced in general and it is
difficult to recognize a specific person or group as a holder, the Act on the
Safeguarding and Promotion of Intangible Cultural Heritage, extracted from
the Cultural Heritage Protection Act, was independently enacted in 2015.
China also enacted the Law of the People’s Republic of China on Intangible
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Cultural Heritage in 2011, using the opportunity to ratify the ICH Convention.
Upon ratification of the ICH Convention, Finland also enacted the Finnish
Government’s decree on the implementation of the Convention for the
safeguarding of intangible cultural heritage, which includes whole extracts
from the ICH Convention. These three countries prepared domestic statutes
for ratification of the ICH Convention and the definition of ICH in their
domestic statutes accord with the definition of ICH in the ICH Convention,
although Japan stipulates ICH in a different way. Furthermore, the domestic
statutes of nations such as Spain, Latvia, Madagascar regulate the definition
in accordance with the definition of ICH in the ICH Convention.

Chapter Five describes the theories and judicial precedents concerning
the relationship between international law and the domestic legal order.

The analysis of the 373 ICH elements in Chapter Three revealed that
the definition of “ICH” in the ICH Convention is more extensive than the
three types of cultural properties in the Protection Law. Accordingly, this
chapter examined the second legal issue.

With regard to the scope of “domain,” it is possible to interpret
the Protection Law in a compatible way by using the ICH Convention as
the interpretation criteria. In addition, three legislative options were
examined to satisfy the legal requirements stipulated in the ICH Convention,
including the issue of Life Culture. They are: (Dto enact an independent law
concerning ICH as in South Korea, @to insert “Life Culture” or its examples
in the definition of Intangible Cultural Properties in the Protection Law, @
to establish the registration system of Intangible Cultural Properties and
Intangible Folk Cultural Properties like the 2021 amendment to the
Protection Law and to safeguard “Life Culture” with the registration system.
Regarding these three options, it is appropriate to take @ together with ©),
as it becomes legally clear to include a domain of “Life Culture” in Intangible
Cultural Properties in the Protection Law and the flexible treatment becomes
possible with the registration system.

With regard to the scope of “community,” “ICH” in the ICH Convention is
more extensive than the three types in the Protection Law, since the former
includes “a whole nation.” Therefore, it becomes clear that Japan’s current
domestic statutes are not fully compatible with the legal requirements
stipulated in the ICH Convention. To solve this problem, an exceptional
clause should be provided in the Protection Law stating that recognition of a

holder or a holder group is not required, depending on the character of the
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ICH, as in the Act on the Safeguarding and Promotion of Intangible Cultural
Heritage of South Korea,

The final chapter, as a conclusion, describes the results of this study
and study subjects for the future.

This study compared “ICH” in the ICH Convention with “Intangible
Cultural Property” in the Protection Law in a concrete and evidential way.
No previous study has indicated the incompatibility between the ICH
Convention and Japan’s domestic statutes, or focused, in particular, on the
scope of the “community.”

Finally, this study presented two study subjects for the future: the issues

of “domain” and “community.”
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