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Preliminary Study on “Reasons” of Arbitral Awards (1)

Takashi InomaTA

ABSTRACT

Arbitration is one of the alternative dispute resolutions (ADR) to litigation,
fundamentally subject to private autonomy; 7.e. parties may determine with their
agreement how the arbitral panel and the arbitral procedure should be set up, and
what rules the arbitrator(s) should apply. This characteristic is quite different from
litigation where the law, both substantive and procedural, is strictly obeyed.

For this reason, parties to international commercial trade often submit their
contractual disputes to arbitration, in order to have them resolved outside the
sphere of any one national legal system. In fact, arbitral adjudication is accepted by
most nations in respect of the arbitral procedure and legal recognition and
enforcement of awards: e.g. UNCITRAL (United Nations Commission on Interna-
tional Trade Law) arbitration rule or model law, the New York Convention in 1958.
This universal acceptance represents a result of the continuing evolution of
international arbitral procedure. On the other hand, arbitral adjudication also
needs to fulfill a substantive mission so as to function as a truly useful device. From
this point of view, it is proposed and expected that some substantive rules be
elaborated as a general arbitral principle of stare decists, as it were lex mercatoria
arbitralis, through “reasons” of arbitral awards.

In the practice of international commercial arbitration, however, arbitral
award is mostly rendered without reasons. Under this condition, the following
questions arise: Would it cause trouble or confusion, if the practice of rendering
awards with “reasons” is compulsorily introduced? Also, would such a substantive
rule be properly entitled to be named a legal principle? What is, or should be, the
function of “reasons” of arbitral awards?

This paper is a preliminary examination of the questions mentioned above. I
will present the perspectives for the discussion first, and then analyze the status
quo in Japan, 7.e. the regulation of Japanese Code of Civil Procedure and the
institutional rule in Japan, and the practice as rendered through court cases.
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