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On Prospective Overruling
—To Respond to Mr. Prof. Dr. Nakayama’s reasoning—

Yuzo HASHIMOTO

ABSTRACT

On November 18, 1996, the Second Petty Bench of the Supreme Court of Japan
affirmed the conviction of the defendants who had been found guilty of violation
of § 61, 4 of Local Public Service Law of 1950 that prohibits anyone from solicit-
ing others to strike. The strike itself is not criminal, but the solicitation of a
non-criminal strike is criminal.

On April 2, 1969, the Grand Bench of the Supreme Court of Japan held that the
solicitations of the non-criminal strike were non-criminal, because the activities
were restricted to routine transactions. On the same day, the Court also relied on
the same reasoning in deciding another case under National Public Service Law
of 1948.

On April 25, 1973, however, the Court overruled the National Public Service
Law case of April 2, 1969.

On May 21, 1976, the Court overruled the Local Public Service Law case of
April 2, 1969.

The solicitations of non-criminal strike happened on March 21 and 29, 1974.

The Court of 1996 rejected the lower courts’ prospective overruling arguments.

I have supported the holding of the 1996 Court in my case note on this case
(1634 Hanrejiho 213 (June 1, 1998)). Mr. Prof. Dr. Nakayama has argued that my
analysis misses the issues of the case including the principle of prospective
overruling.

In this paper, I respond to Mr. Prof. Dr. Nakayama'’s reasoning and demonstrate
the distinguishing differences between the 1996 decision and the prospective
overruling cases.
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